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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)13 Responsive to communication(s) filed on 19 February 2004 . 
2a)[3 This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) S Claim(s) 75-78.80.83-86,88-96,99 and 102-121 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) S Claim(s) 75-78. 80. 83-86. 88-96. 99. and 102-121 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)Q Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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1) □ Notice of References Cited (PTO-892) 

2) [H Notice of Drafts person's Patent Drawing Review (PTO-948) 

3) O Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 
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The Information Disclosure Statement received on February 6, 2004, has been 
considered. 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claims 75-78, 80, 83-86, 88-96, 99, and 102-121 are rejected under 35 U.S.C. 101 
because of the inclusion of non-statutory subject matter involving a human being (MPEP 2105, 
last paragraph). It is recommended that in claim 75, line 7, "contacts" be replaced by —is 
positioned to contact— or —is configured to contact— in order to avoid positive recitation of the 
stump itself, and that similar changes be made to the other independent claims. 

Claims 75-78, 80, 83-86, 88-96, 99, and 102-121 are rejected under 35 U.S.C. 1 12, first 
paragraph, as failing to comply with the written description requirement. The claims contain 
subject matter that was not described in the specification in such a way as to reasonably convey 
to one skilled in the relevant art that the inventors, at the time the application was filed, had 
possession of the claimed invention. The term "nonporous" or u non-porosity" is nowhere to be 
found in the original disclosure, and the Applicant has not provided any evidence that such a 
feature would have been gleaned from the examples at pages 29-32 or elsewhere in the 
specification by the ordinary practitioner. In fact, many of the originally disclosed embodiments 
involve foamed cushioning materials, as seen from the discussion on page 14, lines 6-19. 
Because of the procedure outlined in M.P.E.P. 2163.06 for interpreting the claims, it is noted that 
prior art may be applicable under 35 U.S.C. 102 or 35 U.S.C. 103(a) once the aforementioned 
problem under 35 U.S.C. 112, first paragraph, is corrected. 
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Claims 106-121 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. In claim 106, line 4, "said nonporous polymeric cushioning material" 
lacks a proper antecedent basis. Other similar errors were noted. 

The Applicant's remarks have been reviewed. The examiner does not see how the 
passages at page 24, lines 25-27, and page 25, lines 1-10, of the instant specification provide 
support for the polymeric material being "nonporous". Moreover, nonporous materials appear to 
be inconsistent with overcoming the problems identified at column 1, lines 40-67, of parent US 
5,830,237; attention is also directed to column 3, lines 20-24; column 4, lines 4-11; and column 
6, lines 35-38, of said patent. If the polymers are nonporous, then how is it that antioxidants and 
other substances "can weep out on a time release basis" (US 5,830,237: column 11, lines 14-24; 
column 4, lines 4-7; present claims 88, 89, 102, and 103)? 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dave Willse whose telephone number is (703) 308-2903. The 
examiner can normally be reached Monday through Thursday and often on Friday. If attempts to 
reach the examiner by telephone are unsuccessful, the examiner's supervisor, Corrine 
McDermott, can be reached on (703) 308-21 1 1. The fax phone number for the organization 
where this application or proceeding is assigned is (703) 872-9306. Any inquiry of a general 
nature or relating to the status of this application or proceeding should be directed to the 
receptionist whose telephone number is (703) 308-0858. 




Save Willse 
Primary Examiner 
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